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Insightsand Developmentsin the Law Spring 2006

The*“ Un” Insurance You Need

The thought of insurance can con-
jure up ideas of complicated policies,
arcane language, and generally atopic
worth avoiding. However, the impor-
tance of having enough underinsured
and uninsured motorist coverage can-
not be overemphasized. Unfortu-
nately, many people do not give auto-
mobile insurance the careful consid-
eration it warrants. Instead, because
automobileinsuranceisarequirement,
it is often purchased without giving
much thought about what the coverage
would do in the event of a claim fol-
lowing an accident.!

When many of usthink about auto-
mobile insurance, we think in terms of
buying protection in the event we are
inan accident in which we have caused
an injury. This protection means that
our insurance company will berespon-
sible for the claim of the injured party
for property damage and personal in-
jury up to thelimits of the policy. This
coverage is generaly referred to as
liability insurance. Unlike liability in-
surance, underinsured and uninsured
motorist coverage is insurance that
covers you, the policyholder, for per-
sona injuries incurred in an accident
where the other driver is at fault and
either has insufficient liability insur-
ance or no insurance at al.

Connecticut law requires that all
motor vehicles carry liability insur-
ancein certain minimumamounts. The
minimum mandated is $20,000 per
person and $40,000 per accident.
When its insured has caused an acci-

By Bruno R. Morasultti

dent, the insurance company, gener-
aly speaking, isobligated to pay to an
injured party claimant an amount only
up to thelimitsof the policy. Although
the minimum mandated $20,000 may
be enough to compensate someone
who isnot seriously injured, it quickly
becomes inadequate in the case of se-
riousinjuries. A trip to the emergency
room, x-rays, and other diagnostic
tests can add up quickly, and these
costsoften areonly the beginning. The
follow-up with a specialist, surgery,
physical therapy and other related
medical treatment including medicines

can easily exceed $20,000. Add to the
medical bills the time lost from work,
the pain and suffering, and a perma-
nent partial disability, and the $20,000
doesn't come close to being fair and
just compensation for the injured vic-
tim. Whether it is adequate compensa-
tion or not, if that amount is the extent
of the other driver’s coverage, that is
all the insurance company is required
to pay. In this case the insurance com-
pany has avoided having to pay sub-
stantially more for serious injuries

Continued on page four.

Medicaid Law Update (Title X1X)

By Kenneth W. Mango

In our winter issue, | reported that
the United States Congress was con-
sidering several changesto the current
Medicaid law, including extending the
“look-back” period for gifts and
changing the start-date on the penalty
period commencement date for gifts
made within the “ look-back” period.
As | said at that time, the proposed
changes did not bode well for our sen-
ior citizens. Recently the United States
Senate passed both changes by a51 to
50 vote (the Vice-President of the
United States breaking thetie in favor
of passage). The United States House
of Representatives followed suit by a
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vote of 216 to 214 in favor of passage.
Therefore, the “ look-back” period for
Medicaid applicants is now five (5)
years and the penalty period for gifts
made within the five (5) year “look-
back” period will now beginto run on
the date that one appliesfor Medicaid,
i.e, a the time when the applicant’s
assets are depleted, rather than from
the date the gift was made.

Transfers made more than five (5)
years prior to the application for Medi-
caid benefits are outside the “look-
back” period and not penalized. In the

Continued on page three.
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ADA Protects Employees with Cancer

Now 15 years old, the Americans
with Disabilities Act (ADA) protects
disabled persons from discrimination
in employment settings. When you
first think of individuals with disabili-
ties, the millions of Americans who
have some history of cancer may not
immediately cometo mind. But, asthe
Equal Employment Opportunity Com-
mission (EEOC) discusses in a re-
cently published guide, acancer victim
may well be entitled to the protections
afforded by the ADA.

Cancer asaDisability

Cancer isa*“ disability” within the
meaning of the ADA when the cancer
itself or its effects substantialy limit
one or more of a person’s major life
activities. The limiting condition
needs to be more than just temporary
in nature. Just what constitutes amajor
life activity is difficult to succinctly
describe, but an exhaustive list would
be along one. Interacting with others,
sleeping, eating, and walking are but a
few examples. As with other types of
conditions, cancer will be treated as a
disability if it does not, in fact, signifi-
cantly affect amajor lifeactivity but an
employer treats the individual as if it
does. This reflects the ADA’s goal of
attacking discriminatory stereotypes
and assumptions when they motivate
an employer’ s decisionmaking.

Information Gathering

During the time period before any
offer of employment has been made,
an employer may not ask an applicant
if he or she has (or has had) cancer, or
about cancer-related treatments. The
employer is permitted to ask if an ap-
plicant can perform particular job re-
quirements. If an applicant has volun-
teered the information that he or she
has (or has had) cancer, the employer
still may not question the applicant
about the cancer or the applicant’s
prognosis, but the employer may ask
guestions about whether the applicant
will need an accommodation and, if so,
what kind.

Once ajob offer has been made, the
employer may ask hedlth-related ques-
tions and require a medicd exam, as
long astheemployer treatsall applicants
for thesametype of positioninthesame
manner. Thediscovery that an applicant
has (or has had) cancer cannot be used
to withdraw a job offer if the applicant
can perform safely al of ajob’sfunda
mental duties, with or without reason-
ableaccommodation. When an offer has
been accepted, the employer can ask
questions about the employee’s hedth
or require amedica exam only when it
has a legitimate reason to believe that
the cancer may be affecting the em-
ployee’ s ability to do the job, and to do
it safely. With afew exceptions, an em-
ployer must keep confidential any
medical information learned about an
applicant or employee.

Reasonable Accommodation
Within reason, the ADA requires
employers to make adjustments or ac-

commodations to enable people with
disahilitiesto enjoy equal employment
opportunities. An employer is not re-
quired to subject itself to undue hard-
ship (that is, significant expenseor dif-
ficulty) in order to accommodate
someone. Nor must an employer re-
move an essential function from ajob,
although it may chooseto do so. Asfor
cancer-related disabilities, some indi-
viduals may need, and are entitled to,
reasonable accommodations because
of the cancer itself, the effects of can-
cer medication and treatment, or both.
A request is necessary to trigger the
duty to make a reasonable accommo-
dation, but no “ magic words’ are re-
quired and, in fact, the request may
come from someone acting on behalf
of thedisabled person. Theguidanceis
available on the EEOC's website at
www.eeoc.gov/facts/cancer.html.

Social Security Number
Verification for Employers

The Socia Security Number Verification Service (SSNVS), set up by the
Social Security Administration (SSA), alows employers to use the Internet
to match their records of employee names and Social Security numbers with
those of the Government’ s before preparing and submitting W-2 forms. Y ou
can access the SSNV S at www.soci al security.gov/bso/bsowel come.htm. This
is a faster and easier method to use than submitting requests to the SSA by
other means, including the telephone verification option.

Verification of dataisimportant for both the employer and its employees.
Correct names and numbers are critical to successful processing of wage
reports, and unmatched records can cause additional processing costs for the
employer. From the employees standpoint, verified names and numbers
allow the Government to properly credit employees earnings records. Any
uncredited earnings can adversely affect future eligibility for Social Secu-
rity’ s retirement, disability, and survivors programs.




Medicaid Update

Continued from page one.

past, | have concentrated on having our
healthy clients consider atransfer of the
family home beyond the “ look-back”
period. | was not so concerned with
savings and investments because reten-
tion of liquidity was important to our
clients, and giftsof thoseassetscould be
properly timed since the penalty period
began on the date the gift was made.
Therefore, the client had ample time
before the application for Medicaid
benefits needed to be filed. That has
changed. Since the new law provides
that the penalty period for al giftsmade
within the* look-back” period does not
begin to run until the application for
Medicaid benefits is filed, presumably
a a time when the applicant has few
assets left, a delay in receiving those
benefits would have a disastrous effect
on the applicant and his or her family.
Consequently, | am now advising our
clientsto consider atransfer of some of
their savings and investments beyond
the “look-back period” as well. This
approach now requires careful planning
for the funds that are transferred. The
use of carefully crafted trust funds and
family agreements asto the use of those
funds is very important. In addition,
long-term care insurance that covers a
client during the five (5) year “look-
back” period is nhow more important
than ever. By using long-term care in-
surance, one can make asubstantial gift
and if long-term care is heeded within
the “ look-back” period, the insurance
would pay for it. Once beyond the
“look-back” period, the client can ap-
ply for Medicaid benefits without pen-
alty.

The new law aso places limits on
the amount of home equity that one
may have in order to be eligible for
Medicaid benefits. This may well
mean that one who owns a house with

equity above the limit would be re-
quired to sell the house before being
digible for Medicaid benefits. | am
now advising that you consider ahome
equity line of credit, even if you don’'t
need to access it immediately. Most
lenders are more than willing to grant
ahome equity line of credit to aquali-
fied, healthy individual with equity in
ahome. That may not bethe caseif you
wait until you are ill or institutional-
ized. By having the credit linein place,
you can draw on it at any time and
thereby reduce your equity to accept-
able Medicaid limits. When you pay
the line down at the appropriate time,
it isnot considered agift and therefore
will not result in the imposition of a

penalty period at the time that applica-
tion is made for Medicaid benefits.

The new Medicaid law presents a
multitude of challenges. It raises more
guestions than it answers. There are
also some serious congtitutional ques-
tions. In the days ahead, there will be
many test cases and challenges to the
law as attorneys, judges and fair-hear-
ing officers grapple with the issues
raised by the new law. At Luby Olson,
P.C., we are confident in our ability to
meet those challenges.

Editor’s note: Attorney Mango,
Managing Partner of Luby Olson, P.C.,
isamember of the Elder Law Section of
the Connecticut Bar Association.

New 401(k) Investment Option

As of January 1, 2006, employers
are able to offer anew retirement sav-
ings option, the Roth 401(k). The new
account allows the features of a Roth
IRA to beincorporated into the setting
of a 401(k) account, but without the
income restrictions that limit a Roth
IRA. Contributions will be made with
after-tax dollars, but the account will
grow tax-free, and withdrawals taken
in retirement will also be tax-free, as-
suming an individua is at least 59-1/2
years old and has held the account for
at least 5 years.

Roth 401(k) accounts will be sub-
ject to the same contribution limits as
regular 401(k)s. In 2006, this means a
contribution limit of $15,000, or
$20,000 for individuals 50 and over.
The contribution limits apply to regu-
lar and Roth 401(k) plans combined,
so, for example, an individual could
not put $15,000in aregular 401(k) and

$15,000 in a Roth 401(k). Still, the
opportunity to put more money into a
retirement account that will have tax-
free withdrawals will be enhanced,
giventhat in 2006 the contribution lim-
its for a regular Roth IRA will be
$4,000, or $5,000 for those 50 or older.
If an employer matches the em-
ployee’'s contributions to a Roth
401(k), the matches will be made with
pre-tax dollarsin a regular 401(k) ac-
count that will be taxed as ordinary
income at withdrawal.

Although it is only now becoming
available, the Roth 401(k) originated
inabig pieceof tax legidlation that was
enacted in 2001, with a sunset provi-
sion to take effect in 2010. Thus, it
remains to be seen whether over the
long run the Roth 401(k) will be seen
as an option that was available in a
small window of time, or a permanent
fixture in retirement planning.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




I nsurance
Continued from page one.

caused by its insured. Unless the in-
juredinnocent claimant hasprotection,
thatisall theinjured party will recover.

Thisiswhereunderinsured and un-
insured motorist coverage comes to
therescue. Likeliability insurance, the
law requires that each automabile li-
ability policy provide underinsured
and uninsured motorist coverage in at
least the same minimum amounts as
the liability coverage. The following
example will illustrate how underin-
sured motorist coverage works:

Supposeyou are serioudy injuredin
acar accident through no fault of your
own. The injuries you sustain require
immediate emergency surgery followed
by ashort stay inthehospital . Following
thesurgery there are months of rehabili-
tative physical therapy, and during this
timeyou arenot abletowork. Intheend
themedical hillstotal $70,000, and you
havelogt significant incomefrom being
out of work. A year or so after the acci-
dent, after all the treatment is over, you
aredtill not fully recovered. Y ou areleft
with a permanent partia disability that
among other things causespain and pre-
vents you from many of the activities
you enjoyed prior to the accident. Be-
foreyou start thinking that this scenario
is far-fetched, it isalmost identical to a
case | have and typica of accidentsthat
occur regularly.

In the above example assume the
driver responsiblefor the accident car-
ries more than the minimum liability
insurance. Instead of $20,000 heor she
has a$100,000 policy. Assumefurther
that you aso carry $100,000 of liabil-
ity insurance and $100,000 of underin-
sured motorist coverage. The severity
of the injury you sustained is evi-
denced by the amount of your medical
bills, time out of work, residual pain,
and a permanent disability. Inthiscase
the other driver’'s insurance company
paysyou $100,000. Doesthat compen-
sate you for all you have been through
and lost? As a lawyer who handles
many accident cases, my answer isno.
Unfortunately, you cannot recover

more under the underinsured provi-
sions of your policy because the law
does not consider the other driver un-
derinsured when your own policy does
not have a greater amount of coverage
than the other driver’s policy.

Now assume that in the example
used, you have a policy that provides
$300,000 worth of liability and under-
insured motorist coverage. In this case
the law says the other driver is under-
insured because you have a policy for
your protection that is $200,000 more
than that other driver. Therefore, there
is an additional $200,000 from which
a clam by you could be paid. The
amount you can claim under your un-
derinsured policy is an amount up to
the difference between the amount of
liability insurance the other driver has
and the amount of underinsured cover-
age you have. So if you carry only the
minimum insurance necessary, or at
least not more than the other driver
who injuresyouin an accident, thereis
no recovery over and above the limits
of the other driver’s policy.

There is an exception if you have
purchased something called “ conver-
sion” coverage. Conversioncoverageis
an option your insurance company must
offer its policyholders. In a nutshdll,
conversion coverage mandates that the
underinsured motorist coveragewill not
bereduced because of payment by or on
behalf of the person responsible for the
accident. In the example above where
the negligent driver and the injured
driver both have $100,000 coverage, if
theinjured driver had conversion cover-
age and his or her injuries were deter-
mined to be worth $150,000, he or she
could collect an additional $50,000
even though the conversion coverage
amount isequal to the amount of liahil-
ity insurancethenegligent driver has. In
effect, carrying conversion coverage
enhancesthe benefit of having underin-
sured motor vehicle coverage.

What is our best advice? Review
your automobile insurance coverage.
However, thelawsthat deal with under-
insured and uninsured motorist insur-
ance can cregte resultsthat are complex
and not always apparent to individua

policyholders. If you think you may not
be adequately covered, speak with your
insurance agent and consult with your
attorney. We at Luby Olson, P.C. are
available to assst you in choosing the
best alternativefor you and your family.

Editor’ snote: Attorney Morasutti is
a partner in the law firm of Luby OI-
son, P.C. His practice is concentrated
intheareasof personal injury, munici-
pal law and family law.

Endnote

1 Thereisalargeand growing body
of statutes and case law on this subject
with which an advisor must befamiliar
in order to provide accurate and com-
prehensive advice. The reader should
consult with a lawyer or insurance
agent to review his or her particular
situation rather than rely onthegeneral
principles discussed in this article.

Current Events

Through the years, members of the
law firm of Luby Olson, P.C. have
been actively involved in the activities
of the Meriden Boys Club (now the
Meriden Boys & Girls Club). The
founding members of the firm, Attor-
neysBob L uby and Gary Olson, served
on the Club’'s Board of Directors. At-
torneys Ken Mango, Dennis Gaffney
and Tom Luby also became members
of the Board. Attorneys Olson, Mango
and Gaffney each served as President
of the Board.

With thisbackground, it wasfitting
that Attorney Gaffney act as Master of
Ceremonies at the recent retirement
dinner for Gary “ Tex” Burt, the Ex-
ecutive Director of the Club for many
years. “Tex” followed in the enor-
mous footprints of Joe Coffey and did
agreat job in teaching sportsmanship,
teamwork and good citizenship to
thousands of youngsters. Best of luck
in your retirement, “ Tex"!



