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Trial Preparation . . . Experience Counts!

Proving the Cause of an
Accident

Our middle aged client was operat-
ing his 1985 Honda Accord in a north-
erly direction on Center Street in Meri-
den at approximatey 4:00 p.m. in May,
2003. At the sametime, ateenager was
operating his 1989 Isuzu Trooper SUV
inan easterly direction on Pratt Streetin
Meriden. The traffic at the intersection
of Pratt and Center Streetsis controlled
by an overhead traffic control signal.

Apparently neither operator ob-
served the other approaching the inter-
section and, as a result, the teenager’s
vehicle collided violently into the
driver’ ssidedoor of our client’ svehicle.
After the callison, both vehicles were
displaced toward the northeast from the
center of the intersection and impacted
several parked vehicles located in the
Meriden Glass Company parking lot.

Our client was knocked uncon-
scious as a result of the collision and
was extracted from his vehicle by
emergency personnel using the “ jaws
of life.” He was transported by ambu-
lance to the Hartford Hospital .

The teenager was not injured in the
accident and he told the investigating
officer that he was approximately one
(2) car length south from thewhiteline
(stop bar) located at the intersection
when the traffic light for his lane
turned yellow. Hereleased hisfoot on
the gas pedal and continued through
the intersection. At that point, he ob-
served our client’s vehicle, but it was
too late and the collision occurred.

By Dennis F. Gaffney

After regaining consciousness sev-
eral hours after the accident, our client
told the investigating officer that he
was near the Miller Company on Cen-
ter Street and saw that he had a green
light. He continued into the intersec-
tion where the collision occurred. He
did not remember anything else about
the accident. Our client suffered sub-
stantial injuries.

There were no witnesses to the ac-

cident. The traffic lights were moni-
tored and found to be in proper work-
ing order. A policereport wasprepared
based upon statements of the parties.

The Problem

How can it be proven that the teen-
ager was responsible for the cause of
this collision?

Continued on page three.

Premarital Agreement

By Bruno R. Morasuitti

An Overview

A premarital agreement, sometimes
called aprenuptial agreement, isacon-
tract between two prospective spouses
made in contemplation of marriage. In
Connecticut it is sanctioned and gov-
erned by statute. The agreement must
be in writing and signed by both par-
ties. It may provide for the rights and
obligations of each of the parties with
regard to rea or personal property. It
may also spell out exactly what the
disposition of any such property would
bein the event of adivorce, separation
or death of one or both of the parties.
It will often determine whether and in
what amount alimony will be paid, in-
cluding by whom and to whom. In
general, the agreement deals with any
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other matters that involve the personal
rights and obligations of each party.

The effective date of a premarita
agreement is the date of the marriage
unless the agreement provides other-
wise. A premarital agreement may be
amended, modified or revoked after
the marriage only by a written agree-
ment signed by both parties.

Who Needs a Premarital
Agreement?

Although we normally think of pre-
marital agreements being utilized by
very wedlthy individuals who seek to
protect their wealth in the event of a
divorce, it is also advisable for the not-

Continued on page four.
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|nadequate Notice of Tax Sale

Gary bought ahousethat heand his
wife lived in for 26 years. When the
couple separated, Gary moved out, but
he continued to pay the mortgage for
another four years until it was paid off
in full. The loan was gone, but not the
property taxes—they went unpaid
when the mortgage company that had
previously been paying them was out
of the picture.

The state attempted to notify Gary
of the delinquency and of his right to
redeem the property. It mailed a certi-
fied letter to him at the address of the
subject property. Since nobody was
home to sign for the letter, it was re-
turned to the state marked “ un-
clamed.” Two years later, and only
weeks before the property was sold to
pay the taxes, the state published a
newspaper notice of public sale of the
property. A buyer came forward, and
the state sent Gary another certified
letter stating that his house would be
sold if the taxes were not paid. It, too,
was returned unclaimed to the state.
Only when the new owner served a
notice on Gary’ s daughter at the house
did Gary finally learn about the tax
sale, but it was after the fact.

Gary sued the state, arguing that the
state had sold his property for taxes
without first affording him procedural
due process, and the United States Su-
preme Court agreed with him. The
Court did not lay down anironclad rule
on what procedures are to be followed
in all cases. It did say that, upon the
return of anotice asundeliverable, the
government must take additional, rea-
sonable steps to attempt to provide no-
tice before it takes the drastic step of
extinguishing someone’ sinterestinhis
or her property.

Whilethe extent of what isrequired
will vary with the particular circum-
stances, the Court’ scommentsindicate
that it hardly expects the government
to put a detective on the case of a
“missing” property owner. Open-
ended requirements, such as searching
atelephone book or other government
records, are not required of thegovern-

ment. But it is not too much to ask the
government to do, in the Court’'s
words, “ abit more.” Therewere some
follow-up options that the state should
have explored and used. They include
such simple measures as sending ano-
tice by regular mail, for which no sig-
nature is required, posting the notice
on the front door, or addressing the
otherwise undeliverable mail to “ oc-
cupant.” Presumably, even a non-
owner occupant would aert the owner
of such anotice.

The Court drew an analogy to a
state official handing noticesmeant for
delinquent taxpayers to amail carrier,
then watching as they were acciden-
tally dropped down astorm drain. One
would expect new notices to be pre-
pared and sent again. Just as it would
be unreasonable for the officia under
those circumstances simply to shrug
his shoulders and say “|I tried,” the
state in Gary’s case owed him more
than inaction when the notices meant
for him were returned “ unclaimed.”

Nonowner Can Be Liable Under FHA

Among the kinds of conduct pro-
hibited by thefederal Fair Housing Act
is the making of any statement with
respect to the sale or rental of adwell-
ing that indicates a preference, limita
tion, or discrimination based on race,
religion, sex, handicap, familia status,
or national origin. The most common
violatorsof thislaw aretheactual own-
ers of dwellings or individuals acting
as agents for owners. A federal appel-
late court, however, reinstated a law-
suit brought by the United States
against an individual who had spoken
neither as an owner nor as an agent for
an owner.

The defendant worked as a housing
information vendor, compiling infor-
mation from classifieds and providing
assistance to prospective tenants |ook-
ing for rooms to rent. In the episode
that got the attention of the authorities,
adeaf man used arelay servicesopera
tor to call the defendant for assistance.
Thedefendant flatly told the caller that
he did not provide assistance to dis-
abled people. When the caller persist-
ed, the defendant responded with pro-
fanity and hung up. Similar inquiries
from “ testers’ were met with essen-

tially the same response. In fact, the
jury heard “a virtua tsunami of evi-
dence” that the defendant routinely
treated disabled people differently
from those not disabled, often using
profanity to underscore the point.

The court rejected the reasoning
that applying the prohibition on dis-
criminatory statements only to owners
or their agents would be in keeping
with the purposes of the statute. Onthe
contrary, the statute was meant to pro-
tect against the “ psychicinjury” done
by discriminatory statements made in
connection with the broader housing
market, not just statements that di-
rectly affect ahousing transaction. The
limitation argued for by the defendant
is not in the statute itself, which
broadly refersto” any” discriminatory
Statement.

As for a First Amendment argu-
ment put forward by the defendant, it
may be available for some forms of
speech, such as a private individua’s
vocal opposition to having children
living on his block. The defendant’s
speech, however, was commercial in
nature, giving it less protection from
government regulation.



Experience Counts
Continued from page one.

The Solution

Our firm has worked with Gene
Baron, an accident reconstructionist,
for many yearswith much success. Mr.
Baron is a Navy veteran and was a
member of the Connecticut State Po-
licefrom 1967 to 1984. For agood deal
of that time, Trooper Baron was as-
signed to accident investigation and
reconstruction, injury mechanismsand
forensic studies. He studied accident
reconstruction and related topics at
Northwestern University Traffic Insti-
tute and attended classes at the Univer-
sity of New Haven. 1n 1984, Mr. Baron
left the Connecticut State Police to
form aprivate engineering firmto pro-
vide a full range of traffic studies. In
addition, he continued to teach acci-
dent investigation and reconstruction
to police officers at the Municipal Po-
lice Training Council in Meriden.

Mr. Baron analyzed all aspects of
the accident in question. From review-
ing the weight of both vehicles, the
angle of impact on the vehicles, the
manner in which the vehicles traveled
after the impact and crash tests results
from motor vehicle manufacturers,
Mr. Baron determined that the teen-
ager was exceeding the posted speed
limit (25 m.p.h.) a the time of the
accident. In addition, Mr. Baron's
studies confirmed that if the teenager
was approximately a car length
(15.05") west of the stop bar on Pratt
Street when hislight turned to caution,
as he told the investigating officer,
then he would have had plenty of time
to stop hisvehicle prior to the point of
impact. Furthermore, the northbound
approach of our client’s vehicle was
clear and unobstructed to the operator
of the other vehicle. As aresult of the
foregoing, Mr. Baron concluded that it
is reasonably probable that excessive
speed and inattention of the operator of

the 1998 I suzu Trooper was the proxi-
mate cause of the impact, producing
severeinjuriesto our client.

The Result

After reviewing Mr. Baron’ sreport
and taking his deposition (testimony
under oath) the attorney for the insur-
ance company requested mediation of
the case. The partiesagreed that retired
Supreme Court Justice Angelo San-
taniello should serveasmediator. With
assistancefrom Justice Santaniell o, the
partiesreached asettlement earlier this
year resulting in asubstantial award for
our client.

The Lesson

A Police Accident Report issimply
that — areport. It is a compilation of
information regarding the accident,
but it is not an investigation. The acci-

dent reconstructionist collects all the
information from the accident caseand
interprets the evidence. In a complex
motor vehicle accident case it is im-
perative to obtain the services of an
honest and experienced accident re-
constructionist.

Of course, for best resultstherecon-
structionist should be retained as soon
aspossibleafter the accident so that the
evidence may be preserved. In thein-
stant case, our client retained usanum-
ber of months after the accident. For-
tunately, Mr. Baron was ableto collect
sufficient evidence to perform athor-
ough investigation which reached afa-
vorable conclusion for our client.

Editor’ snote: Attorney Gaffneyisa
partner in the law firm of Luby Olson.
He has been an experienced trial law-
yer for over 40 years.

The Dangers of Employee Internet Use

By some accounts, alarge majority
of employees access the Internet on
company computers for personal rea
sons while a work. The obvious ad-
verseeffectsof thison productivity are
only thetip of theiceberg with regard
to the potential headaches that such
activitiescan causefor employers. Per-
sonal Internet activity by employees
can pose security risks to the com-
pany’s computer network itself, such
asby exposing anetwork to acomputer
virus.

Less immediate but just as serious
is the threat of legal liability of the
employer toinjured third parties. Some
scenarios are not difficult to imagine.
An employee uses his computer as a
tool for sexually harassing fellow

workers by visiting pornographic
websites. Or, an employee embroiled
in a bitter domestic dispute uses his
office computer to communicate
threatsto his spouse, and the employer
failsto take action.

Inarecent case, onesuch nightmare
scenario was al too real for an em-
ployer that had to defend itself against
the alleged victims of an employee
who used a workplace computer for
conduct that was criminal, not just in-
dicative of poor judgment. This case
may be the first reported decision on
the matter of an employer’sliability to
a third party for having failed to take
action to stop an employee from using

Continued on page four.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Premarital Agreement
Continued from page one.

so-wealthy who may have children
from aprevious marriage. It isalso use-
ful where there is a disproportionate
amount of wealth between the parties at
the time of marriage. In fact, my expe-
rience has shown that (1) the presence
of children from a previous marriage
and (2) a disproportionate amount of
wealth between the parties comprise a
significant number of those couples
who choose a premarital agreement.
However, evenif acoupleisnot wedlthy
and if there are no children from apre-
vious marriage, the parties may till de-
dre to define their financia rights and
other obligations before they marry. A
premarital agreementistheright vehicle
for these Situations.

What Are the Pitfalls?

Although apremarital agreementis
a contract between two partiesin con-
templation of marriage, there are cir-
cumstances under which it may be un-
enforceable. For instance, the enforce-
ability of a premarital agreement de-
pends not only upon the circumstances
of the parties at the time the agreement
was signed, but also upon the circum-
stances of the parties at the time en-
forcement of the agreement is sought.
For example, assume a premarital
agreement provides that upon a di-
vorce neither spouse will be obligated
to pay alimony totheother. Atthetime
that the agreement was signed both
parties were healthy and fully em-
ployed. Later, at thetimethepartiesare
divorcing, one spouse is unemployed
and has no assets to live on. If at the
time of divorce the unemployed
spouse is digible for support under a
program of public assistance, a court
may require the other spouse to pro-
vide support to the extent necessary to
avoid such eligibility.

A reviewing court will also deter-
mine whether the agreement was
signed voluntarily, whether it wasfair
when it wassigned, and what the effect
of the agreement would be if it were
enforced. The court will aso deter-
mine whether an agreement is deemed

unconscionable as a matter of law. So
even though a premarital agreement
may seem perfectly fair, reasonable
and enforceabl e at the outset, it may be
deemed unfair or illegal as a matter of
law at the time of divorce.

Stepsto Taketo Minimize
Potential Problems

Because premarital agreements are
governed by statute, it is imperative
that the statute be consulted and its
requirements met. In so doing, it is
important to retain separatelegal coun-
sel. Under no circumstances should
both parties use the same attorney for
the premarital agreement. While one
attorney may draft the agreement and
represent one of the parties, the other
party should consult with a different
attorney to obtain appropriate advice.
If one of the parties chooses not to
retain hisor her own legal counsel, the
agreement should recite that that party

acknowledges that he or she was af-
forded a reasonable opportunity to
consult with independent counsel.
Next, at the outset, the parties
should be scrupulous in disclosing
their assetsand liabilitiesto each other
as completely and accurately as possi-
ble. Connecticut law recites that the
disclosureof theamount, character and
value of assetsand income must befair
and reasonable. The financial obliga-
tions of the parties must be disclosed
inthesameway. In addition to consult-
ing the statute, there are many publish-
ed court decisions that should be re-
viewed and used as guidance to create
an enforceable premarital agreement.

Editor’ snote: Attorney Morasultti is
a partner in the law firm of Luby OI-
son, P.C. For over 23 years, hisprac-
tice has concentrated in the areas of
personal injury, municipal law and
family law.

Employee Internet Use
Continued from page three.

acompany computer in a manner that
harmed the third party. It most cer-
tainly will not be the last such case.

The case involved an employee
who used his company’s computer at
work to visit pornographic sites, in-
cluding some relating to child pornog-
raphy. Over a period of time, a super-
visor and some coemployees became
aware of this activity and complained
to management. Eventualy, the of-
fending employee was confronted and
was told to stop such use of the com-
puter, but, a few months later, he was
again discovered to have accessed por-
nographic sites.

Eventually, the employee was ar-
rested on child pornography charges,
including allegationsthat he had trans-
mitted nude picturesof his10-year-old
stepdaughter over his office computer
to a child pornography site. The em-
ployee swife, who divorced him, sued

the employer for failing to investigate
andfor failing to report theemployee's
viewing of child pornography. The
case was settled, but not until a prece-
dent was set when the lawsuit survived
attempts to have it dismissed before
trial.

There are limitsto what companies
can or should do to prevent improper
use of company computers, but it is
only prudent to take at | east some basic
measures. It makes sense to have a
written e-mail and Internet use policy
that clearly informs employees of
what, perhaps, they should aready
know—that the employer has and re-
servestheright to monitor employees
use of the company’ scomputersand to
discipline violators. In addition, there
needs to be even-handed enforcement
of the policy. Even the best written
policy will do little to convince ajury,
if it comes to that, that a company has
doneall it reasonably could have done,
if the evidence is that the policy was
toothless or rarely enforced.



