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Medicaid Law Update (Title X1X)

Medicad (Title XIX of the Socid
Security Act of 1935, as amended) isa
federal law designed in 1965 to provide
medical assistance primarily to those
needy familieswith dependent children,
theaged (65 and over), theblind and the
disabled. It isadministered by the State
of Connecticut in compliance with fed-
eral regulations. More recently, our ag-
ing middle-class population is looking
more and moreto Medicaid asthey face
the prospect of long term ingtitutional
care. Wearefinding that agood number
of our clientsarebecomingincreasingly
concerned with protecting their assets
againgt the prospect of long term care.
Thereisreasonto beconcerned. In Con-
necticut, the average cost of care for a
private care patient in along term care
facility as of July 1, 2005 is $7,905 per
month.

Eligibility
Generally speaking, in order to

qualify for Medicaid benefits, asingle

institutionalized individual may have
no more than the following exempt
assets.

A. $1,600 in assets;

B. Irrevocable funeral contract of not
more than $5,400 or revocable fu-
neral contract of not more than
$1,200;

C. A burid plot;

D. Lifeinsurance policies with aface
value of $1,500 in the aggregate or
less and such policies that have no
cash surrender value regardless of
the face value;
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E. Essentia household items;

F. Personal effects;

G. An automobile with certain quali-
fications; and

In Connecticut, the average cost
of carefor a private care patient
inalong termcarefacility as of
July 1, 2005 is $7,905 per
month.

H. A home which an applicant owns
and is using as a principa resi-
dence. A home owned by an indi-
vidual who enters along term care
facility keeps its exempt status,
provided theindividual isexpected
to return home. If theinstitutional-
ized individua is married with a
spouse who resides in the home,
the home is exempt even though
the ingtitutionalized spouse is not
expected to return home.

Gifting

In order to protect assetsthat are not
exempt, aplan of gifting is necessary.
When one applies for Medicaid bene-
fits, the State of Connecticut will look
back 36 monthsto determineif atrans-
fer of assets for less than fair market
value has occurred during the “look
back” period. If so, acomputation of a
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period of indligibility for benefits is
made unless the transfer fits within an
exception to thetransfer rule. The pen-
alty period is determined by dividing
the uncompensated value of the asset
transferred by the average monthly
cost of nursing home care for aprivate
care patient in Connecticut, i.e.,
$7,905. The resulting sum is the num-
ber of months during which the Medi-
caid applicant will be disqualified
from recelving Medicaid benefits. If
the transfer of assets for less than fair
market value is made to a trust, the
“look back” period is 60 months. The
penalty period beginsrunning fromthe
first day of the month in which the
transfer was made. In developing a
plan of gifting, one should plan on
retaining sufficient assets to cover the
cost of care during the penalty period.
Since the development of a plan of
gifting must avoid amyriad of pitfalls,
it is recommended that you utilize
counsdl in preparing the plan.

Legidative Action

The Connecticut Legidature is at-
tempting to limit the ability of senior
citizens to protect their assets against
the prospects of long term care. On
July 13, 2005, the Governor signed
into law the Department of Social
Services Bill (Public Act No. 05-280),
which provides at Sec. 40 that “ (b)
Any transfer or assignment of assets
resulting in the establishment or impo-

Continued on page four.
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FLSA Overtime Update

Unless an employee falls within an
exempt category of workers, thefederal
Fair Labor Standards Act (FLSA) re-
quirestheemployer to pay theemployee
overtime at a rate of one and one-half
times the regular rate of pay, for hours
worked in excess of 40 hours per week.
To be exempt is to be indigible for
overtime. The exemption commonly
cdled the “ white collar” exemption is
for professional employees.

Federal regulations in place since
August 2004 have simplified the test
for determining which employees
come within the white collar exemp-
tion. An employee is a professional if
each of thefollowing elementsis pres-
ent:

(1) The employee hasthe primary duty
of performing work requiring ad-
vanced knowledge, that is, work
that is mainly intellectual in nature
and which includes the consistent
exercise of discretion and judg-
ment;

(2) Theemployee has advanced know!-
edge in afield of science or learn-
ing; and

(3) Theemployee hasadvanced knowl-
edgethat iscustomarily acquired by
a prolonged course of specialized
intellectual instruction.

Recent Cases

In one recent case, a company re-
fused to pay overtime to some of its
employeeswho werelicensed pharma-
cists. Much to the dismay of the em-
ployees, the company’ srelianceon the
white collar exemption held up in fed-
eral court. All of the parties agreed that
the second and third parts of the ex-
emption test were met by the pharma-
cists, leaving a dispute only over
whether the pharmacists' work re-
quired the consistent exercise of dis-
cretion and judgment. The court found
that this element also was present.

The pharmacists, with little super-
vision, routinely made discretionary
decisions about dispensing prescribed
drugs to patients, and sometimes the
process required consultation with the

physicians who prescribed the drugs.
The only factor suggesting a lack of
discretion wasthefact that theemploy-
ees, asarule, were expected to follow
standard operating procedures from
their employer. But this argument by
the pharmacists was undermined by
the fact that they regularly were asked
to consult with the employer about the
standard procedures and to review
them for any suggested improvements.
The pharmacists also had the em-
ployer’ sblessing to stray from the pro-
cedures if, in their judgment, it was
necessary for a patient’s health.
Assuming an employee is eligible
for overtimepay, questionscan ariseas
towhat comprisesan empl oyee’ sregu-
lar rate of pay for purposes of calculat-

ing the overtime obligation. It is not
always as simple as using an em-
ployee sbase hourly rateor salary. For
example, in another recent case, afed-
eral court ruled that the regular pay of
municipal firefighters included pay-
ments made to them under acity’ ssick
leave buy-back program. A firefighter
who had built up a certain amount of
sick leavehadtherightto* sell” it back
to the city for a lump-sum payment.
Whenever this happened, the em-
ployer effectively was paying the fire-
fighters a bonus for good attendance
and for work they had already done. It
was as much a part of the firefighters
regular compensation as their base
hourly wage, so it had to be taken into
account in cal cul ating overtimewages.
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advertisement, or awebsite.

Junk Fax Protection Act

There may be some finality to the
formerly unsettled picture on federal
regulation of junk fax transmissions.
Since the first federal legidation on the
subject, in 1991, there has been an “ es-
tablished business relationship” excep-
tion allowing the sending of commercial

advertising by fax under certain conditions. In 2003, the Federal Communi-
cations Commissionissued aregulation that would have effectively removed
the exception, requiring express written permission from the recipient for
sending any commercial ads by fax. Opposition from business groups
prompted the FCC to put off enforcement of that rule three times.

Before the restrictive FCC regulation ever became effective, new legida
tion has reinstated the established business relationship exemption. It is still
illegal to send unsolicited fax advertisements to anyone who has requested
that they not be sent. However, unsolicited faxes can be sent if the sender has
an established business relationship with the recipient and the fax itself has
a conspicuous natice on its first page informing the recipient that it can
request not to be sent more such faxes. To combat the sale of fax liststo mass
marketers, the law requires businesses to obtain fax numbers either directly
from the recipient or from a published source, such as a directory, an




“ Pop-Ups’ Annoy but Don’t Infringe

AnInternet marketing company pro-
vided a free software application that
keeps track of computer users activity
on the web in order to deliver targeted
advertising for its clients. The software
uses an unpublished interna directory
withthousandsof websiteaddressesand
keywordsfor particular interestsof con-
sumers. When the computer user types
inparticular termsinabrowser or search
engine, ardlevant “ pop-up” adisdeliv-
ered to the computer.

A company inthe contact lensbusi-
ness |earned that itswebsite wasin the
internal directory and that the software
caused pop-up ads for competing con-
tact lens retailers to appear on the
screens of individuals who visited the
company’s website. The contact lens
company sued the marketing firm on
the theory that the marketing firm had
infringed upon a trademark in viola
tion of federd law. Fromtheplaintiff’'s
standpoint, the actions of the market-
ing firm were allowing competitors to
take a free ride on the plaintiff's
website.

A federal court ruled against the
plaintiff contact lens company. A suc-
cessful trademark infringement law-
suit requires a showing of a protected
trademark and a use of that trademark
in commerce in connection with the
sale or advertising of goods or serv-
ices, without the plaintiff’s consent.
The use of the mark by the defendant
also must be such as to likely cause
confusion between theplaintiff and the
defendant. The action brought by the
plaintiff failed primarily due to the
court’s ruling that the defendant had
never “ used” the plaintiff’ strademark
in a manner like that in a typical in-
fringement case. First, the defendant
reproduced the plaintiff’s website ad-
dress, which was similar, but not iden-

tical, to its trademark. In addition, the
pop-up ads, which appeared in a sepa-
rate window prominently branded
with the marketing company’s mark,
had no discernible effect on the func-
tioning of the plaintiff’s website.

It was not enough for a successful
claim that the defendant and its clients
were trying to take advantage of the
plaintiff’s goodwill and reputation,

which had led people to the plaintiff’s
website in the first place. What the
defendant was doing was no more le-
gally objectionable than the low-tech
counterpart of chain drug stores plac-
ing their own store-brand products on
shelves next to the higher-priced and
trademarked versions of the same
products, so as to capitalize on their
competitors' name recognition.

Do You Have Residences in
More Than One State?

If you spend timein any given year
inresidences in different states, some-
where in your travels you also may
want to schedule an appointment with
your professional tax advisor. One
topic for discussion would be the legal
concept of domicile.

In simplest terms, a person’s domi-
cileistheplacewhereheor sheintends
toreturn after leaving another location.
The specia significance of where a
domicile is established is in tax plan-
ning. An individua’s domicile deter-
mines which state's income, gift, and
edtate tax laws apply, and in which
state or states a person, trust, or estate
is taxable. The rules that will govern
the administration of an estate also de-
pend on the state of domicile. Inade-
quate attention to establishing and
documenting an intended state of
domicile could mean that even the
best-laid estate plan might go awry
because the laws of a different state

could apply. Theend result could bean
unexpected tax burden that otherwise
could have been avoided.

Although the basic definition of
“domicile’ is simple enough, many
different criteriamay be taken into ac-
count in pinpointing a state of domi-
cile. No one factor is controlling, and
the states differ in the criteriathat they
use. Theaddressincludedinaperson’s
will may be a good indicator of the
person’s domicile. A nonexhaustive
list of other factors would take into
account in what state a person votes,
registers an automobile, hasadriver’s
license, keeps important personal
property, pays state and local income
and personal property taxes, last ap-
plied for apassport, and keepsthe bulk
of hisor her money. Contrary totheold
saying, you can go home again, and it
isagood ideato makesurethat you and
the government agree on where that
homeis.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




Golf Balls Can Be Trespassers

Joyce had nothing against golf or
golfers. Infact, shewasaregular golfer
herself and a member of two different
golf clubs. But when her home in a
subdivision adjoining a private golf
course was continuously pelted with
errant golf bals, she and a neighbor
with the same predicament eventually
took the matter to court and won.

The golf course began operating in
the late 1980s, and Joyce moved into
her homeinthelate 1990s. But thefact
that she* cameto theproblem” did not
prevent Joyce from winning an injunc-
tion to stop, or at least minimize, in-
coming golf balls and the golfers in
search of them. No doubt the court was
impressed by the evidence showingthe
extent of the problem, which went well
beyond an occasional Titleist in the
flower bed. Among other effects, there
were five damaged window screens,
one large broken window, dented sid-
ing, and adimpled car hood (only the
golf balls are supposed to have dim-
ples). At least onewayward shot struck
the house hard enough to trigger abur-
glar alarm. It got so bad that Joyce all
but gave up on using her rear deck, and
her young son was instructed to play
only in the part of the yard that was
shielded from the golf course by the
house. The clincher piece of evidence
may have been the 1,800 golf ballsthat
Joyce had retrieved from her yard dur-
ing the five years she had lived in her
house.

Thewinning legal theory for Joyce
was continuing trespass. The common
conception of atrespassis of someone
walking across another’s property
without permission, but the concept is
broader than that. A trespass is any
invasion of a landowner’s interest in
exclusive possession of the property.
Propelling physical objectsonto some-
one's property regularly, frequently,
and without the owner’s consent is a
continuing trespass.

As for the appropriate remedy, the
court in Joyce's case offered some
guidance. If the golf course operators

were determined to keep the course as
it was, they either would have to ac-
quire the adjacent land, or the right to
use such land, for the purpose of ac-
commodating all of those wayward
golf shots. More redisticaly, the de-
fendant could solve the problem by
shortening the hole that adjoined
Joyce's property, thereby removing

the property from the landing area for
al those bad shots. This would be
somewhat burdensome for the golf
club, but it was not such a hardship as
could relieve the club of its obligation
to end the continuing trespass and give
Joyceback the* exclusive possession”
of her home.

Medicaid Update

Continued from page one.

sition of apenalty period shall createa
debt, as defined in Section 36a-645,
that shall be due and owing by the
transferor or transferee to the Depart-
ment of Social Servicesin an amount
equal to the amount of the medica
assistance provided to or on behalf of
thetransferor on or after the date of the
transfer of assets, but said amount shall
not exceed the fair market value of the
assetsat thetime of transfer. The Com-
missioner of Social Services, the Com-
missioner of Administrative Services
and the Attorney Genera shall have
the power or authority to seek admin-
istrative, legal or equitable relief as
provided by other statutes or by com-
mon law.”

Congress is also considering sev-
eral Medicaid related proposals in the
President’s budget designed to erode
further theability to protect assetsfrom
the cost of long term care. One pro-
posa is to extend the “look back”
period from 3 to 5 years. Another pro-
posal isto start the running of the pen-
alty period for gifts from the date of
eigibility for long term care services
rather than from the date that the gift
was made. For example, a$79,050 gift
resulting in a 10 month penalty period
now starts running from the month the

gift is made, presumably at a time
when the grantor has set aside enough
assets to cover the private care pay-
ments to the nursing home for 10
months. The proposal under consid-
eration by Congresswould havethe 10
month penalty period start on the date
the applicant is “ eligible” , i.e., when
the applicant’s assets are $1,600 or
less. Query who will then make the
long term care payments during the 10
month penalty period. This language
has been incorporated in the federal
budget proposals before Congress,
which, in part, are intended to reduce
Medicaid spending by $10 billion. The
National Governors’ Associationisin
support of the budget proposals which
would tighten Medicaid transfer rules,
and, in particular, begin the penaty
period not in the month of the transfer
but rather when the applicant is other-
wise eligible for Medicaid.

Despite the erosion of options that
our citizens can utilize to protect their
hard-earned assets from the expenses
of long term nursing home care, we
shall continue our efforts to provide
our clients with the best protection le-
galy available.

[ Editor’ snote: Attorney Mango, Man-
aging Partner of Luby Olson, P.C,, is
a member of the Elder Law Section of
the Connecticut Bar Association.]





