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For Speaking Engagements. . . Experience Counts!

The partners at Luby Olson, P.C. are available for speaking engagements. Attorney Kenneth W. Mango,
Managing Partner, has addressed the latest developments in Medicaid Law (Title X1X) and Business and
Corporate Law. Attorney E. Jack Shorr has spoken on various real estate topics at home buyer seminars, at
real estate agencies, and at mortgage lenders’ offices. Attorney Guy R. DeFrances haslectured on avariety of
Estate Planning and Probate L aw topics. Attorney ThomasS. L uby hasdealt with devel opmentsin Employment
Law and other areas of litigation. Attorneys Dennis F. Gaffney and Bruno R. Morasuitti are also well versed
inmany areasof litigation. If you need aspeaker and would like one of the partnerswith expertisein aparticular
areato address your group or organization, call the firm or contact Attorney E. Jack Shorr, who will put you
in touch with the appropriate partner.

Employment Discrimination and Retaliation by Employers

For aslong as federal law has pro-
hibited discrimination in the work-
place, it also has separately prohibited
punishing, or “ retaliating against,” an
employee who opposes the prohibited
discrimination. Employment discrimi-
nation can occur on the basis of factors
such asrace, sex, andreligion. Usually,
there is an anti-retaliation provision
foundinthesamelawsthat prohibit the
underlying discrimination.

There are dozens of federal statutes
with anti-retaliation provisions. The
policy of protecting those who object
to what they perceive as unlawful dis-
crimination is so ingrained in federal
civil rights law that it has even been
read into laws by implication, even
though it was not there in black and
white. In 2005, the United States Su-
preme Court ruled that Title | X, which
prohibits sex discrimination in educa
tional programs or activities receiving

federa financial assistance, also im-
plicitly prohibitsretaliation against in-
dividuals who oppose conduct that al-
legedly violates Title IX.

Any adverse retaliatory action
may support aretaliation claim,
aslong asit isreasonably likely
to dissuade employees from en-
gaging in protected conduct.

Court Expands Retaliation
Claims

In the 2006 term, the Court took the
additional step of articulating an ex-
pansive standard for determining what
types of employer conduct, when ac-
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companied by aretaliatory motive, can
support a cause of action for retali-
ation. The underlying case concerned
aclaim of sexua harassment, but the
ruling has ramifications for al claims
based on retaliation for opposing civil
rights violations. As the 2006 case it-
self demonstrated, with theright set of
factsit is possible for a plaintiff to be
successful on a claim of retaliation,
even though the underlying claim of
discrimination has failed. The two
types of wrongful conduct are inde-
pendent of one another.

In this case, the plaintiff was the
only woman working in the track
maintenance department of arailroad.
She asserted that she was subjected to
sexud harassment by her supervisor,
intheform of insulting and inappropri-
ate remarks. Because the employer

Continued on page four.
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Commercia Landlord Sued for Unsafe Conditions

A silkscreen printing company with
one employeerented abuilding froma
commercia landlord. The employee
suffered permanent injuries after fall-
ing from the stairs leading to the base-
ment of the building. In the ensuing
lawsuit against the landlord, the em-
ployee alleged that the fall happened
because the stairswerewobbly, had no

There could be a duty of care
running from the landlord to a
third party (such as the
employee) only in one of two
circumstances.

handrail, and had low ceiling clear-
ance. The court found that thelandlord
had no liability.

Bearing in mind that there was no
direct contractual relationship between
the employee and the landlord, there
could be a duty of care running from
thelandlordto athird party (such asthe
employee) only in one of two circum-
stances: if the landlord bound itself by
contract (i.e., in the lease) to make
repairs and then did so negligently, or
if the dangerous defect wasin an area
over which the landlord retained con-
trol, such as a common area. The case
before the court presented neither of
these circumstances.

Thefall occurred in an areaclearly
leased and controlled by the tenant. In
unambiguous language, the lease pro-
vided that thetenant would haveexclu-
sive control of the premises and that
the tenant had the obligation to main-
tain the building at its own expense. It
was necessary under the terms of the
lease for the landlord to approve of
repairs made by the tenant, and the
landlord reserved the right to come
onto the premises to make repairs that
were" compatiblewith thelessee’ suse
of the premises.” Nonetheless, the re-

sult of the negotiations between the
landlord and tenant, which were small
entities with equal bargaining power,
was that the responsibility for main-
taining the building in asafe condition
fell to the tenant, not thelandlord. The
employee’s remedies for his injuries
were effectively limited to workers
compensation benefits, for which he
was quaified and which he had begun
to receive.

It made al the difference to the

outcome that the lease was commer-
cial, rather than residential. A com-
mercial lease is essentially a business
transaction, a contract for possession
of property, and the “ancient” com-
mon-law ruleisstill observed, in keep-
ingwiththemaxim* let the buyer (ten-
ant) beware.” Insuch acase, theterms
of the agreement are most important.

Continued on page three.

Computer Fraud and Abuse Act

Since 1994, the federal
Computer Fraud and Abuse
Act (CFAA) has provided
civil remedies to comple-
ment the original criminal
sanctions for the theft and destruction
of computer data, fraudulent use of
passwords, and various means of com-
mitting fraud by unauthorized access
to computers. For atypical claimunder
the CFAA brought against a defendant
who violates the statute in an attempt
to gain a competitive advantage over
the plaintiff, there must be a financial
lossof at least $5,000 in order to main-
tain acivil cause of action.

The ability to abtain injunctive re-
lief under the CFAA isat least asvalu-
ableto aninjured party astherecovery
of damages. To win an injunction,
however, the plaintiff must be in a
position to prove not just the unauthor-
ized intrusion into the plaintiff’s com-
puters, but aso specifics as to what
information was taken by the defend-
ant and how it was used to harm the
plaintiff.

Inarecent case, aformer officer and
an employee of a party supply store
werealleged to havegathered informa-
tion from their former employer’'s

computer without authori-
zation, so asto get aleg up
on the plaintiff in their
new, competing business.
The elements for the claim
were in place, except for the critica
proof as to what data records of the
plaintiff’s were accessed and whether
such records had been downloaded,
copied, or printed by the defendants.
The plaintiff business was denied an
injunction in federal court because of
thisgap in its proof.

The case of the competing party-
supply businesses offers object |essons
for how businesses can best put them-
selvesin a position to take full advan-
tage of the Act if they have been vic-
timized. One advisable technical step
is to include an auditing function in a
computer system that automatically re-
cords what documents have been ac-
cessed and what happens to the docu-
ments when they are accessed. The
resulting “ audit trail” can be a valu-
able piece of evidence in an action
under the CFAA. When employeesare
allowed to work at home on their com-
puters, employers should have policies

Continued on page three.



Employee or Independent Contractor?

The legal distinction between an
employee and an independent contrac-
tor may seem like a subject suitable
only for alaw school exam, but it has
real-life significance for both employ-
ers and employees.

Considering just federal taxes, for
example, if a worker is an employee,
the employer must withhold income
tax and the employee’s part of Social
Security and Medicare taxes. The em-
ployer aso is responsible for paying
Social Security, Medicare, and unem-
ployment taxes on wages. An em-
ployee can deduct unreimbursed busi-
ness expensesif theemployeeitemizes
deductions and the expenses are more
than 2% of the adjusted gross income.

If the worker has independent con-
tractor status, however, there is no
withholding, and the contractor is re-
sponsible for paying the income tax
and self-employment tax. In that situ-
ation, it also may be necessary to make
estimated tax payments during the
year. An independent contractor can
deduct business expenses, but on adif-
ferent schedule of thetax returnthanis
used by an employee.

So how do you tell the difference
between an employee and an inde-
pendent contractor? Thereisno single,
quick answer. The particular facts of
each case must be examined. How-
ever, relevant facts can be grouped into
three general categories: behavioral
control; financial control; and relation-
ship of the parties.

Behavioral Control

The focus here is on who has the
right to control how aworker doesthe
work, rather than simply on the end
result of thework. If abusinesshasthat
right, the worker isan employeg; if the
worker retainsthat right, heisan inde-
pendent contractor. The more that a

worker getsinstructions or training on
how the work is to be done—such as
determining what equipment to use,
hiring assistants, or deciding where to
get supplies—the more likely it isthat
the worker is an employee.

Financial Control

Apart from the actual performance
of work, thereisthe question of aright
to control the dollars-and-cents part of
the work. Rather than having a direct
financial stake in the business, an em-
ployee essentialy works for a pay-
check and maybe somereimbursed ex-
penses. Some factors pointing more
toward an independent contractor
status include a worker’s significant
investment in the work, hisor her lack

of aright to reimbursement of even
high business expenses, and his or her
potentia to realize a profit or suffer a
loss.

Relationship of the Parties

This factor considers how the par-
tiesthemselves perceivetheir relation-
ship. Whilean independent contractor,
as the term suggests, is on his own
concerning benefits, a worker who is
provided insurance, retirement bene-
fits, or paid leave is probably an em-
ployee. Sometimesthe clearest picture
of aworker’'s statusisto befound in a
written contract. The parties’ intent, as
shown in a contract, can be decisive,
especialy if the other factors do not
lead to a conclusive answer.

Commercial Landlord
Continued from page two.

By contrast, with regard to residen-
tia leases, the law has evolved more
favorably for tenants, for various pub-
lic policy reasons, including disparity
in bargaining power between the par-
ties. A duty of carefor residential land-
lordsneed not befoundinthefineprint
of alease. Rather, a residential land-
lord is bound to act as a reasonable
person would under all of the sur-
rounding circumstances, including the
likelihood of injuries, the probable se-
riousness of such injuries, and the bur-
den of reducing or avoiding that risk.
In short, the employee would have
fared better in court if the stairs from
which he fell had been in a rented
apartment.

CFAA

Continued from page two.

allowing them to inspect those com-
puters when the employment ends and
to retrieve any of their data.

Although technical measures and
policies on computer technology are
important, smple use of imagination
can a so produce rel evant noncomputer
evidence for a CFAA claim. The court
in the unsuccessful action by the party-
supply store observed that the plaintiff
could have presented evidence that the
defendants had taken particular actions
to the competitive disadvantage of the
plaintiff very soon after their unauthor-
ized accessto the plaintiff’s computers.
This would have alowed an inference
that secrets had been taken from, and
then used againgt, the plaintiff.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdetter.




A traditiona individual retirement
account (IRA) is funded with before-
tax contributions and grows tax-de-
ferred, but not tax-free. (Taxpayers
with a 401(k) plan provided by their
employers, and who fall into higher
income tax brackets, generally cannot
deduct an IRA contribution.) Begin-
ning at age 70-1/2, theindividua must
take minimum distributionsfromatra-
ditiona IRA, which aretaxed infull at
the income rate then applicable to the
taxpayer.

By contrast, contributions are made
to aRoth IRA with after-tax money. If
the account has been held for at least
five years, the accumulated principal
and interest in a Roth IRA may be
withdrawn tax-free oncetheindividual
reaches 59-1/2. Unlike a traditional
IRA, thereare no mandatory minimum
distributions for a Roth IRA.

Theability to make contributionsto
a Roth IRA is phased out for couples
with amodified adjusted grossincome
of between $150,000 and $160,000
($95,000 to $110,000 for individuals).
While those contribution restrictions
will remain in place, a new law that
goes into effect in 2010 will open up
the Roth IRA to higher-income tax-
payers by allowing them to convert a
traditional IRA account into a Roth
IRA account, thereby benefiting from
the Roth features when money iswith-
drawn. A current provision limiting
Roth conversions to those taxpayers
with adjusted gross incomes of under
$100,000 will no longer bein effect.

When a conversion occurs, theindi-
vidual withdraws funds from the tradi-
tional IRA account, reports those funds
asincome, and transfers them to a Roth
IRA. The conversion must be done be-
fore December 31 of the current tax
year. If the earlier IRA contributions
were taken as deductions, taxes will be
due on both the principal and the earn-
ings. Otherwise, taxes will be due only
on the earnings. In any event, funds can
be converted from atraditiona IRA to
a Roth IRA without incurring the 10%
penaty for early withdrawals.

Roth IRA Conversions

Why worry now about a law that
will not go into effect until 20107 Be-
cause proper planning and saving in a
traditional IRA between now and then
can result in asignificant nest egg that
can beconvertedintoaRoth IRA when
the income redtrictions are lifted in
2010. For example, given current and
projected limits on contributions to a
traditional IRA, a married couple in
their fifties, with at least one spouse
working, could contribute over
$50,000 to a traditional IRA over the
next few years, then convert those

funds to a Roth IRA, and thereafter
reap the benefits of that type of retire-
ment fund. Since some taxes will be
due whenever the conversion takes
place, it also is advisable to save up
some funds outside of the account for
that day of reckoning with the IRS.

A tax professional can help you de-
termine whether and when to convert a
traditional IRA intoaRoth IRA, consid-
ering factors such as your current and
future tax brackets and income, when
you want to begin making withdrawals,
and your estate plansin general.

Retaliation by Employers
Continued from page one.

took prompt corrective action, includ-
ing punishment of the harassing super-
visor, it had no liability for the harass-
ment claim itself.

However, even as the employer
took its corrective action, it aso reas-
signed the plaintiff from her job as a
forklift operator toaharder, dirtier, and
generaly less desirable job. Later, the
railroad also suspended the plaintiff
for over a month without pay for al-
leged insubordination, although, in
time, the railroad’s own grievance
committee found no insubordination
and awarded her back pay for the pe-
riod of the suspension.

In aunanimous decision, the Court
rejected requirements that some lower
courts had imposed for showing pro-
hibited retaliatory conduct, and al-
lowed ajury verdict for the plaintiff on
her retdiation clam to stand. Under
the now-abandoned tests, the conduct
either had to amount to failing to hire,
failing to promote, or termination, or it
at least had to materialy change the
“terms and conditions’ of employ-
ment. Instead, the Court adopted arule
by which any adverse retaliatory ac-
tion may support a retaliation claim,

as long as it is reasonably likely to
dissuade employees from engaging in
protected conduct.

Context Is Significant

As the Court put it succinctly, in
determining when an employer action
constitutes prohibited retaliation, “ con-
text matters.” Inahypothetical example
mentioned by the Court, whileachange
inthe schedule of many employeesmay
have little impact, such a change as a
form of retaliation may beso significant
tothemother of school-agechildrenthat
it would deter her from complaining
about discrimination at work. Similarly,
an employer’s failure to invite an em-
ployeetolunchisnormally not the stuff
of retaliation, unless it was a weekly
[unch meeting that wasimportant to any
employee’s advancement in the com-
pany.

A petty slight or minor annoyance
is gtill not enough to support a claim
for retaliation. That said, the risk of
confusing such behavior with more
significant adverseactionissignificant
enough that employers are now well
advised to give their managers the fol-
lowing straightforward direction: Do
not do anything to punish someonefor
having opposed an employer practice
that is aleged to be discriminatory.





